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At a Term of the Supreme Court
of the State nf New York heid in
aid Tor the County of Nassau,
100 Supreme Court Drive,
Mineola, New ¥ Yo L_. of the 23@
!};‘&i}' Oj‘: é‘ipﬂi 2013
FRESENT:
HON, JULIANNE T. CAPETOLA
@ {

~y

g Suprame Court
4 e o e e [ Y

ELYSE N ANSONE
Flaintiff, BRCIRION AND OEDER
O MOTION
fndex Not 6115432017
ton Seq: D01

- 4gaings -

NORTH SHORE INVESTORS REALTY GROUP, 156
and NASSAU COUNTY CLERYK,
Fretondants,

e v s RPN e e 2 b 2 55 e g,

The following papers were read on the instant metions:

Plamtiff’s Notice of Motion and %upmri:nﬁ— Documents
Detendant’s Affirmation i Opposition and Supporting Documents
Plaindi{l's Reply Affirmation

Plaintiff has moved by notice of motion for an orde or pursuant to CPLR §32172
granting sumntary judgment and, in accordance therewith, an order cur seelling and

discharging the subject morigage. Defendant has opposed the o otion, Plaintiil

and the motion was deemed submitted on Apnl 13,2018
i 3

LR §3212(h) states, in relevant part, that 2 motion for SUnuRAary pudgment shall be
yamui il upon all the papers and proot submitted, the cause of action or defense shail
be estublished sufncicmi}z to warrant the cowrt as @ matter ol law in directing judgment in

favor of any party™.

“The standards regarding swmmary § Judgment motions are familivr end MNndumental

-

The party moving for suimmary judgment “bears the inftial burden ot making a prima
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tacie showing of iy entitlemnent o judgment as a maticr of law® (Holts v Niagara

1

Motwewk Power Corp., 147 AD24 857, 858). Onoe such & showi ing has been esglablished,

shifiad 1o the opposing party 10 come forwird with proof in evidet tiary

the “buarden is

<
-~
w
psre)
ot
il

form Lo show the exislence of genuine able fssucs of fact” { Malhar v Aahar, 111

A03.20 501, 3038 see aivo, Farber v Stevndens Corp., d 782, Causane v (Geperal
Fee. Corp., 111 ABD2d 357), Gengral conclusory statements, expressions of hops, and

repelition of the allegations in the plcadimzs do not constirute evidentiary nroot

substantiating the party's elaim and, therefore, are insulficient w cisé‘eai & summaEry
j udgment motion™. Fresh Meadows Country Chub v, Lake Success, 158 A.Dx.04 581 {2d.

ph, 1990

L’J_;i

fhe underlving action is & foreciosure proceeding related o a mortgage execuied by

Richuard Sansone on or shour A vgust 3, 2007 in favor of Morigage Clecironic
Registration Systems, Inc. (hereinafler “MIERS”) a5 nomince for Resmae Mortgage
Corporalion {fhtr{:iz,aﬁs:r “Resmaz™}. Richard Sassoue disd August 1]

wife, Plaintiff herein. as property owner as his sole heir at law, After a defhult in

payment, the ::ubrc.u moerigage {hereinafier the ”"uﬁu:‘.{..df,f‘f 1 was accslerated By the

service of a Notice of Intent to Foreclose dated August 19, 2008 sent by Resmae 1o
Richard Sansone. i #y sndisputed that no payments have been made o the neeount iy

more than 81X yoars prior to the commencament of the under! ving aution.

‘The Mortgage was assigned to Wells Far

E\.m;_,ag Loan Trust Movigage Pass-througt &

“Wells Targe™) by ussignment recorded on August 21, 2009 and Wells i‘argo
comunenced a oreciosure proceeding filed under Index #1 194272009 (hereinaficer the
“2009 Action™). The 2009 Action was wizhdrawn.by stipulation of discontinuance dared
Tebruary 3, BUIT‘ he Morlgage was assigned to LI Mortgage Capital. In¢. (hereinaiier

“DLITY by assignment recorded on Segﬁern‘m{ 7. 2010, The Morigage was thon assigned
e Konduar {apital Corporation {i ereinaller “Kondua™ by assigument recorded on
MMareh 20, 2011

(hereinafrer the “2012 Action™ whic%z was discontinued pursuant to = motion f

[

Konduar commenced a forgclosure action filed under index #3549/2012

Konduar, The Mortgage was then assigned 1o Defendant bereim by a:ssigr;mé:ni {E:-if.cd

Tanuary 14, 2014, Plaintiff commenced the instant action on Oetohe oy 27,2017 seeling
the cancetiation of the Mortgage.

CPLR §2173 veads. in relevani pam

“The {ollowing actions must be commenced within six years: | | |
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4. an action upon & bond or note, the payment of which is secured b, P
mentgage upon real propetly, or upon a bond or note and martgage 8o sscured,

or upon 4 morigsge ol real property, or any interest theraing™

Plaintiff argues thut, Imesmuch as the debt was acceloratod and the Mo rigage calied

Que prrsiomt to the Notice of Tatent to Foreelose dated August 19, '*{éi’.?“;, and no
affirmative act of revocation or deceleration was ever underrsk by any of the hMorigage

holders, the staiute of lmitations for the enforcement of the Mo lorigage has expired and,

uceordigly, the Mortgape should be cancelled and dischs arged.

in opposition that the statute of Hminations hes not explied based

Belendant argues

.ﬂ

upen the discontinuance u*‘ buth the 2009 Action and the 2012 Action. Defendant quoies
the following hunguage ltom the Gueens County Suprerme Court matler of {75 Bask
Nat'l. Ass 'nov. Wongsonadt,
“Although a courl dismissal of & prior action for £
appear at z conference or luek of personal jurisdi
additional payments after secsleration do not oo

{(see e Clayton Nath, Inc. v, Guldl, 307 AL 2¢

Nat. Martg, Ass'n v. Mebane, 208 A.D.2d 292 L )
volumtarily discontineed the prior setion before the six vear siatute v

ftmitations expired. “When an action is discomtinued. it is as if had never

o

wen; everything done in the action is annuiled and i prior gsders in the case
are nullitied™ (Newman v. Newamaun, 243 A.D.2d 353, 554 12d Dept. 1997}
Thus, the election 1 accelerate contpined in the complaint was nullilied when

pluinlift voluntarily discontinwed the prior action. A.cc:oz‘dirgiv, this Court

iinds that djismminuing the prior foreclosure aclisn was an affirmative act of
revogation (see U.S, Bank Nat Ass'n v. Doochand, 2617 N.Y. Slip Op

304721 Sup. CL, Queens Cntv. 2617 71 Assyag v. Walls Fargo Bank, N.A
2016 Wi 813

3269 {Sup.CL, Queens Unv 2016]; 4 Cosgrove 950 Corp. v,
Dreutsche Bank Nat. Trust Co, _,2. 16 WL 2839341 T8up, . New York

R

Cnty 20161 3. Thug, the statute of limitarions has not rus, and pluint{fs wetion

The Nlaw in Delendunt's argument is that the mstant matter is sasily distinguishable
fromy all of the cascs cited by Defondant in that, in Defendant’s cited cases lpe election o

scceierate the dabl was contalned inih ¢ complaint. In the instan: mater, acceleration was

not sffectuated by the filing of the mmuhzm but by the mailing of & Notice of intent to
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Foreelose, Therefore, the discontinuance of the 200 % Action and the 2312 Action have no
bearing the aceeleration of the underlying debt, A separate afirmative revocation woulkd
nave had (o bave been effectuated o revoke the Notics of Tntent to Foreclose,

Defendant further areues that, pursuant io 2 May 18, 2013 Order from Lhe Honorable

Thomas A. Adams denying a summary judenient motion us the 20172 Action, siunding

{17

had net been established for the plainii ¥ therein to have commencad the sotion,

Drelendant argues thal, therefore, the plainliff therein could not have. ateoleraia

I
as it potentially lacked standing. That argument i3 of o moment as that pla
the v that acceleraied the debt, Resmae a ?»’*‘*idl ated the debs through

Intent to Foreelose dated Augast 19, 2008, Tn order to make the s anding argument as

they attempted to, Defendant would have w have argued thal Resmae did not have

standing at the tme they elecied w accelerate the debt, whick i they did pot argue, nor can

L

same be clatmed 43 they were the nifial motigage holder and the Morgags had not ves

been assigned W any other enlity at the Bme of the > acecleration,

Moreover, Defendant makes 210 arguments whatscever dis iputing the validity of the
Notice of Intent to Foreclose. They do not dispute ifs existence. or that same was sestt o
the mortgagor by the initial wior tg 401, Or that the Netiee of Inient o Foreclose sarved fo

weeelerats the debt, Accarding iz deemed admitted.

Avcordingly, 1L is hereby:

ORDERED

, that the Plaintiff’s motion is hereby aranted in itz emtirely and the sy 33‘2‘

mortygage shall be -:e,mr*'i i and discharged of record. Plaintifl shall submit a propos

order Qs 1l wiice,

hall serve 3 copy of this order upon alf parties within ten (14} days of thair
Py

This constitutes the decision and erder of the Court,

ENTER o
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